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HELPING THE TAXPAYER

A DISCUSSION OF CURRENT ISSUES

AFFECTING PROFESSIONAL SERVICES IN
THE FIELD OF FEDERAL TAXES

AMERICAN INSTITUTE OF ACCOUNTANTS

270 MADISON AVENUE, NEW YORK 16, N.Y.

INTRODUCTION

During

the last

40 years, a remarkable and highly efficient

system for helping Federal income taxpayers determine their

obligations has been developed in this country. It involves
a large army of trained experts available across the nation

to help individuals and enterprises figure their taxes, fill

out their returns, and settle questioned items with the Gov
ernment.
The taxable income of most businesses and many individuals

cannot be determined by simple formula. It is usually a matter
of complex accounting judgments, and trained and experienced

accountants working for the Internal Revenue Service very
often differ with trained and experienced accountants working

for taxpayers. These differences are, in most instances, resolved

in informal discussions.
Some bar association spokesmen have contended in recent
State Court cases — as well as in support of proposed legislation

— that accountants are “practicing law” when they advise and

help taxpayers in such matters. Decisions in these State Court
cases are in some instances in direct conflict with each other.
The result is uncertainty and confusion which affect millions

of American people.

To understand the issues involved, it is necessary to examine
the nature of income taxation and the procedures which have
been established over a long period of years to assure fair treat

ment of taxpayers while protecting the Federal revenue.
[1]

This statement is published by the American Institute of

Accountants. It presents background information and suggests
steps to be taken which would, in the opinion of certified public

accountants, eliminate the present confusion and serve the best
interests of Government and the millions of taxpayers who
want to fulfill their obligations as good citizens without un
necessary difficulty or expense.
JOHN L. CAREY, Executive Director
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PEOPLE AND THEIR INCOME TAXES

Sixty-seven

million

Federal income tax returns were filed

by individuals and business enterprises last year. The United
States Treasury collected a total of $58.5 billion in income taxes.

The Internal Revenue Service, largest unit of the Treasury

Department, is charged with the responsibility for getting this

gigantic job done. To do it, the Revenue Service has had to

become a huge decentralized collection machine run from nine
regional headquarters (Atlanta, Boston, Chicago,'Cincinnati,
Dallas, New York, Omaha, Philadelphia and San Francisco),
and 64 district offices in 48 states.

It has 51,000 employees — including 9,000 collection officers,
3,000 office auditors, 7,000 Internal Revenue Agents, and

thousands of stenographers, typists and clerks. Only 2,900
of its employees work in Washington.

It requires office space equal to nearly four Empire State
Buildings. It prints each year about 700 million tax forms and

instruction sheets.
In spite of the vastness of this job, the Internal Revenue

Service spent last year only 38½ cents for each $100 it collected

from all sources. This is an astonishingly low ratio for such a

complex operation.
The cost is low for two reasons.

First, Americans accept their responsibility to pay their
income taxes. There are few evasions that require punitive

action from the Government.

[3]

Second, tens of thousands of trained tax experts have be

come available throughout the country to help individuals and
business enterprises with their tax problems. They help tax
payers set up their books to conform with tax regulations,

determine their taxes, fill out their returns, and settle ques

tioned items with the Government. This enlarged demand for
tax services is one reason why there are today over 54,000
certified public accountants, while there were only 5,000 in 1920.
HELPING THE TAXPAYER PREPARE HIS RETURN
Most individual taxpayers make out their own returns,

using the Instructions printed and distributed by the Revenue
Service. Many get whatever help they need from the Revenue

Service itself, or from bookkeepers, clerks and others who
make a few extra dollars in this way during the tax season.

Most businesses and some individuals, however, need help
from highly trained experts.

Business income — the amount to be taxed — cannot be de
termined by a simple mathematical formula. Income from busi

ness is not just the difference between cash taken in and cash
paid out. In fact, cash receipts and disbursements have very
little to do with it. Income must be determined by matching

revenues with the costs and expenses incurred in producing
those revenues.
This is an extremely complicated process, involving inven

tory pricing—the proper costing of raw materials that enter

into products sold and the suitable allocation of labor and
overhead to goods produced; capital transactions — the costs of
[4]

additions and replacements, for example, as distinguished from
maintenance and repair; prepaid income and expense — sound

allocation of revenue and expense items to proper time periods,
such as amortization of bond discount and research and de

velopment costs; depreciation — estimates as to how long it will
take buildings and machinery to wear out; bad debt write-offs—

judgments as to the collectibility of outstanding accounts —
and literally hundreds of other questions.
All this is the subject matter of accounting.
Transactions of business resulting in taxable income are

recorded in books of account and supporting records. To be
sure that income is properly reflected in a tax return, the books

and records should be examined and checked by an expert.
This process — auditing — is a principal activity of accountants.
A tax return is, in fact, a financial statement, essentially no

different from income statements submitted to banks, stock
holders or regulatory agencies of Government. Indeed, Con

gress adopted many amendments in the new Internal Revenue
Code of 1954 for the specific purpose of narrowing the gap be
tween Federal tax accounting and normal business accounting.

It is natural, therefore, for businessmen to turn to account
ants for help in preparing tax returns. They turn to accountants,

too, for advice in making sure that records are properly kept

from the point of view of tax requirements. They seek advice
on financial consequences of contemplated business actions,
including the tax effect of such actions.
Business enterprises commonly have independent account

ants audit their books to certify financial statements submitted
[5]

to banks or stockholders. These accountants are thus in a
position to prepare the tax return with comparatively little
additional work and at moderate additional expense.
ONCE THE RETURNS ARE IN

When the tax returns —both individual and corporate —
are filed in the District Office of the Internal Revenue Service,

they are checked for the accuracy of their arithmetic. If the
figuring on a return is incorrect, the taxpayer automatically
receives a refund of his overpayment or a bill for the shortage.

After this routine check, some returns are selected for more

detailed examination. The selection is made primarily accord
ing to the size of the tax and the apparent reliability of the
figures presented.

As part of this examination, the local Revenue Office may

discuss with the taxpayer or his representative any questions

which arise. Except for obvious errors or apparent fraud in the
returns, the questions most frequently involve differences of

judgment with respect to such items as costing of inventories,
allocation of income or costs between years, depreciation, and

amounts of allowable expenses and deductions — or substan
tiating or clarifying these items.

HELPING THE TAXPAYER SETTLE

CONTESTED TAX RETURNS
The Internal Revenue Service has established informal pro

cedures for settling questioned returns with a minimum of time
and expense.
[6]

Normally the taxpayer is first asked to produce supporting

records and discuss his return with a representative of the
Internal Revenue Service, who is in most instances an account

ant. This conference is held either in the District Office of the
Revenue Service, or, as is usually the case with corporations, in
the taxpayer’s office. Such conferences are entirely informal.
Adjustments may be proposed by the Revenue Agent, but no

final judgment is forced upon the taxpayer. And yet, in the
great majority of cases, the taxpayer and the agent reach agree

ment at this stage.

If agreement is not reached, the taxpayer may carry his
argument to the agent’s superior —a Group Supervisor. This

conference is also an informal proceeding. At this point many

more contested returns are settled.
If agreement is not reached with the Group Supervisor, the
taxpayer may go to an even higher level of the Internal Revenue
Service —the Appellate Division. The objective here is still to

reach a settlement by consent of both parties, and the pro
ceedings are still informal.

In all these meetings, starting with the first conference with

the Revenue Agent, a taxpayer may appear in his own behalf.
If, as most people do, he wishes to be represented by an expert

instead of appearing himself, he must choose one who has been

formally “enrolled to practice” before the Treasury Depart

ment, including the Internal Revenue Service. The rules gov
erning enrollment were set up many years ago under an Act of

Congress. Their purpose is to protect taxpayers by maintaining

standards of competence and ethics among tax practitioners,
[7]

and to avoid wasting the time of officials in the Internal Revenue

Service by minimizing incompetence and dishonesty among
those with whom such officials must deal.

Certified public accountants have, from the beginning, been

admitted to practice before the Treasury without examination
— on the basis of their professional status. Lawyers, too, have

always been admitted without examination, and more recently
certain former employees of the Internal Revenue Service.

Others may be enrolled if they pass a Treasury Department
examination, a large part of which consists of accounting
theory and practice — some of it, indeed, taken from the ex
aminations given to CPA candidates.

SETTLEMENT WITHOUT LITIGATION

The progressive steps provided by the Treasury for the
settling of differences between taxpayers and the Internal
Revenue Service on just how much tax should be paid —from

the first individual conferences up through the Appellate
Division — are not in any sense judicial proceedings. The cases
are not presented to a third party for judgment. They are

consent proceedings. People sit around a table and try to reach
an agreement. The objective is to arrive at a settlement accept

able to both the Government and the taxpayer. No partial or
tentative agreement is binding on either the taxpayer or the

Government if the case is later taken to court. If the case does
eventually go to court, the argument starts afresh —from the
beginning.

These opportunities for settlement without litigation are an

[ 8 ]

essential part of a fair system of collecting taxes, because
accounting is not an exact science, and the amount of tax due
on business income cannot be determined with mathematical

precision. Net income is determined for a year, an arbitrary
period of time, but income is earned and expenses are incurred

over periods which overlap taxable years. Consequently, an

adjustment in one year’s tax is frequently reflected by a change

in the tax for another year. Recognizing that no law or set of
rules can be laid down which will cover the accounting treat
ment of income in complete detail, Congress has provided that

in most cases taxable income is to be determined in accordance
with the method of accounting used by the taxpayer for busi
ness purposes.
It is only when negotiation fails to produce agreement on a
reasonable settlement that it may become necessary to seek a

decision through court action with formal application of law
and precedents.

WHEN NEGOTIATION FAILS
Only a fraction of one per cent of all returns filed each year

involves a controversy which cannot be settled by discussions
with the Internal Revenue Service.
If the taxpayer reaches no agreement with the Revenue

Agent or the Group Supervisor or in the Appellate Division, he
has two courses open to him. One is to pay the full tax which
the Government claims he owes and then sue the Government

for a refund. This means “taking his case to court” — specifi
cally to any Federal District Court, where the case can be pre-

[9]

WHAT HAPPENED TO FEDERAL

INCOME TAX RETURNS IN 1952
—100,000 —

54,000,000 were accepted as filed

1,200,000 required minor adjustments after mathematical verification or examination

714,000 required discussion at lower levels of the Internal Revenue Service to settle

35,000 required discussion at intermediate levels of the Revenue Service to settle

9,400 cases required discussion at upper levels of the Revenue Service to settle

1,200 cases were decided in the Tax Court

636 cases were decided in actual courts of law

FIGURES ARE FOR FISCAL YEAR 1952 - THE LATEST AVAILABLE

sented to a judge and jury, or to the Court of Claims — and

here the responsibility for presenting the taxpayer’s case very

properly rests entirely with his lawyers.
But there is a second course open to the taxpayer if he does

not want to “go to court” formally at this point. It was pro

vided by Congress 30 years ago.
In 1924, Congress set up a Board of Tax Appeals, inde

pendent of the Treasury Department, to provide an impartial
third party—a “referee” — who could listen to both sides and
make a fair decision. No tax had to be paid until the decision

was handed down, or the case settled.

The Board followed Treasury Department precedent and
admitted both certified public accountants and lawyers to
practice before it. But the actual trial of cases before the Board
came more and more to resemble court proceedings. The rules

of evidence were applied, and fewer and fewer certified public

accountants undertook to try cases without being associated
with a lawyer.

In 1942, the name of the Board of Tax Appeals was changed

to Tax Court of the United States, although its function and
procedures remained the same.

When the Board’s name was changed to “Tax Court” in
1942, Congress provided that “No qualified person shall be
denied permission to practice before such court because of his

failure to be a member of any profession or calling.”
The Tax Court of the United States is not a court in a legal
sense. It is not a part of the judicial system. It is an administra
tive agency, a part of the Executive Branch of the Government,

[ 12]

not connected with the Internal Revenue Service or any other
branch of the Treasury Department.
Today, few non-lawyers argue cases before the Tax Court.
In 1953, out of hundreds of Tax Court cases, taxpayers were
represented by certified public accountants not associated with

lawyers in only seven instances.

But the right to file petitions with the Tax Court is still im

portant to accountants, for the simple act of filing a petition
often spurs settlement of cases which seemed to have reached

deadlock. Actually, four out of five cases docketed with the

Tax Court are settled before the date set for hearing.
If the taxpayer loses his case in the Tax Court and wants to
have it reviewed by a still higher body, he can appeal to the

United States Circuit Court of Appeals — just as he would if he

lost his case in a Federal District Court. Here, again, the case
must be entrusted to lawyers.

The taxpayer’s ultimate appeal is, of course, to the Supreme
Court of the United States.

[ 13 ]

CURRENT CONFUSION
The

long-established system

under which taxpayers may

get help from accountants in determining and settling their
Federal income tax liabilities has been questioned in recent
years. Some widely inconsistent State Court decisions in

Massachusetts, New York, Minnesota, Florida and California

have created confusion. In these cases, local bar associations

have contended that various aspects of Federal income tax
work constituted the practice of law and therefore came ex
clusively within the province of members of the bar.
The phrase “practice of law” has never been clearly and pre

cisely defined. And with the growing body of regulations com
ing from administrative agencies, and the increasing speciali
zation in our economy, the term has been stretched in all

directions. As a result, bar associations have come in conflict

with banks, trust companies, patent experts, real estate brokers,

insurance adjusters, collection agencies, labor relations con
sultants, railroad-rate experts and many other groups whose
fields of activity in one way or another involve helping people

to comply with laws or regulations.

The State Court cases involving preparation of tax returns
and settlement of tax liabilities show the confusing results of
attempts to apply theoretical concepts of the “practice of law”

to such activities.
In Massachusetts:

The State Supreme Court said that an

accountant could make out a simple tax return, but that
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preparation of a complex business return might be the
practice of law.
In New York:

The Court of Appeals said an accountant

could prepare simple or complex returns and advise on

“incidental” questions of law in connection with the returns
of his regular clients, but that he could not give the same
advice to anyone who was not a regular client. However, the

Court did not question the right of an accountant enrolled

to practice before the Treasury to do whatever the Treasury
authorized him to do.

In Minnesota:

The State Supreme Court, specifically re

jecting the New York Court’s philosophy, said that an
accountant could not deal with any “difficult or doubtful”

question of either tax or general law, even for a regular
client—but what is “difficult or doubtful” remains to be

determined.
In Florida:

The State Supreme Court said that a lawyer

admitted to practice before the Treasury Department and
the Tax Court could not offer to represent clients or
appear before those agencies in Florida without being
admitted to the Florida bar.

In California:

The Superior Court of Los Angeles County

said that an accountant enrolled to practice before the
Treasury was engaged in unauthorized “practice of law”

when he settled a question involving an operating loss carry
back with the Internal Revenue Service for a regular client.

[15 ]

The California case (Agran vs. Shapiro), decided June 14,

1954, is the first in which a certified public accountant enrolled

by the U. S. Treasury Department has been attacked for doing
what certified public accountants have been doing for the past
40 years in every state in the Union.

These decisions of State Courts are obviously in conflict

with each other, with long-established policy of the Federal
Government, and with decisions of Federal Courts dealing

with the administration of the tax law. In a number of cases the

Federal Courts have ruled specifically that a businessman was
exercising “reasonable business prudence” when he relied on
accountants for tax advice.
The situation is confused.

The principal cause of the confusion is the attempt by some
bar associations to persuade the courts that the accounting

problem of determining taxable income is really a matter of

law. This has led to the question whether the responsibility for
administering Federal tax practice rests with the Federal Gov

ernment or the State Courts.

What happens, as a result, is illustrated by the California
Court’s unprecedented construction of the Treasury’s rules.

The Treasury regulations say that enrolled agents and
attorneys can handle “all matters connected with the presenta

tion of a client’s interests to the Treasury Department.”
Elsewhere is a proviso saying “nothing in the regulations in

this part shall be construed as authorizing persons not members
of the bar to practice law.”

This last clause was relied on by the California Court as
[ 16]

justification in holding it improper for one of the Treasury’s
enrolled agents to present his client’s interest to the Treasury
Department — although the Treasury itself has never inter

preted the clause as limiting in any way the activities of enrolled
agents in settlement of tax matters.
WHAT NEEDS TO BE DONE
The obvious intent of the Treasury in regulating tax practice

has thus been nullified by a strained interpretation of the
Treasury’s own regulations. The language of the Department’s

regulations certainly should be revised to make the intent

crystal clear. For if these Federal rules were subject to challenge
by State Courts, lawmakers of 48 states could set 48 standards
governing what may be done by agents enrolled by the Treasury
Department. In many cases, the cost of paying taxes* might be
increased by making it necessary for the taxpayer to pay for

two experts instead of one.
As a first step, then, the Treasury should change its regula

tions to make the language fit the actual practice of the
Treasury Department in the administration of its own rules.
A second step would be enactment of the bill introduced in

the 83rd Congress by Chairman Daniel A. Reed of the House

Ways and Means Committee (H. R. 9922) and by Senator
Frank Carlson of the Senate Finance Committee. Representa
tive Reed said the bill has three purposes:
“First, to clarify the responsibility and authority of the
Treasury Department to protect the Government and the
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public from incompetent and unethical tax practitioners;

“Second, to establish the fact that control of Federal tax

practice must lie with the Congress and the Federal Gov

ernment;
“Third, to guard against the danger that qualified pro

fessional assistance may not be available to all taxpayers at
reasonable cost.”

The text of the bill is specific and clear in its authorization
of the Treasury Department to correct an increasingly bewil

dering situation:
A BILL
“To authorize the Secretary of the Treasury to prescribe

regulations relating to qualifications of persons who assist

taxpayers in the determination of their Federal tax liabili
ties, and for other purposes.

“Be it enacted by the Senate and House of Representatives
of the United States of America in Congress assembled,
That the Secretary of the Treasury shall by regulations

prescribe, to the extent that he considers practicable and

desirable, qualifications, rules of practice, and standards of

ethical conduct applicable to persons who assist taxpayers
in determination of their Federal tax liabilities, in prepara
tion of their Federal tax returns, and in settlement of their
Federal tax liabilities with the Internal Revenue Service:

Provided, that no person shall be denied the right to engage
[ 18 ]

in such activities solely because he is not a member of any

particular profession or calling.”
In explaining why the bill was necessary, Representative

Reed said:
“... In recent years, State Courts in a number of juris

dictions have entertained suits in which the right of indi
viduals to engage in various phases of Federal tax practice

has been questioned on the grounds that such activities

should be restricted to lawyers. It is obvious that the whole

field of Federal tax practice would be thrown into chaos, to

the detriment of both the Government and taxpayers, if

practitioners were subject to different rules in 48 states, the
District of Columbia and the Territories, and if hundreds of

thousands of accountants and others who have been giving
satisfactory service to taxpayers for 40 years, were expelled

from this field of work.”
THE PUBLIC INTEREST

While the interests of accountants, lawyers and many others

are involved in this whole problem, the interests of the public
as a whole should dictate its solution.

We believe the American people will expect the Federal
Government to administer the machinery for collecting its own
taxes and to preserve the remarkably efficient system that has

stood the test of forty years. As taxpayers, they will insist, we

think, upon having available the kind of help they want in

their tax problems — whether the situation calls for an expert
lawyer or an expert accountant.
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